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Horace Oreeley > Hon. John Willard, Presiding.
an(] Action lor Libel.Damages laid at

Thomas McElrathJ
_

$3,(KW.
The responsible Editor of The Tribune returned

yesterday morning from a week's journey to and

sojourn in tbe County of Saratoga, baring been
thereto urgently persuaded by a Supreme Court
writ, requiring him to answer to the declaration of
Mr. J. Feniraore Cooper in an action for Libel.

This suit wag originally to have been tried ai

the May Circuit at Ballston; but neither Feni¬
raore, (who was then engaged in the Coopering oí

Col. Stone of the Commercial,) nor we. had time
to attend to it.so it went over to this term, which

opened at Ballston Spa on Monday, Dec. 5th. We
arrived on the ground at 11 o'clock of that day, and
found the plaintirTand his lawyers ready for us, oui

case No. 10 on the calendar, and of course a good
prospect of an early trial ; but an important case in¬

volving Water-rights came in ahead of us, (No. 8)
taking two day*, and it was half past 10 A. M. ol

Friday before ours was reached.very fortunately
for us, as we had no lawyer, had never talked over
the case with one, or made any preparation what¬
ever save in thought, and bad not even found time
to read the paper» pertaining to it till we arrivtvi
at Ballston. The delay in reaching the case gave
us time for all ; and that wo did not employ law¬

yers to aid in or conduct oar defence proceeded
from no want of confidence in! or deference to the
many eminent members of the Bar there in atten¬

dance, beside Mr. Cooper's three able counsel, but

simply from the fact that we wished to present ti¬

the Court some considerations which we though»
had been overlooked or overborne in the receñí

Trials of the Press for Libel before our Supreme
and Circuit Courts, and which, since they appealed
añore directly and forcibly to the experience of Edi¬
tors than of Lawyers, we presumed an ordinär.
Editor might preaent as plainly and fully as an

able Lawyer. We wished to place before the
Court and the Country those views which we un¬

derstand the Press to maintain with us of its own

position, duties, responsibilities and rights, as af¬
fected by the practical construction given of late
years in this State to the Law of Libel, and its

application to Editors and Journals. Understand¬
ing that we could not appear both in person and
by counsel, we chose the former ; though on tria!
we found our opponent was permitted to do what
wo supposed we could not..So mueh by way ol

explanation to tho many able and worthy lawyers
in attendance on the Circuit, from whom we re¬

ceived every kindness, who would doubtless have
aided us most cheerfully if w* had required it, nn<l
would have conducted our case far mere skilfully
than we either expected or cared to do. We had
not appeared there to be saved from a verdict by
any nice technicality or legal subtlety.
.The suit of Mr. Cooper lequired ub to respond

to the following
DECLARATION:

SUPREME COURT : Of the urin «^January, in the year
«four Lord eighn?en hundred and forty-two:
Saratoga County, ss. J. Fenimore Cooper, plaintiff in this

suit by Richard Cooper, his attorney, complains of Hornet
G reeky and Thomas McKlralh, défendants in ibis suit, be¬
log in custody, fee. of a plea of trespass on the case:
For that whereas tlie said defendants, contriving and ma¬

liciously ¡mending to injure the said plaintiffin his good
name, tame and credit, ami to bring tiim into general con

tempt and ignominy, heretofore, to wit on Hie twentieth
day of November, in the year of our Lord eighteen hun¬
dred and forty-one, andlo wit,nt Ballston Spa, in the Coun¬

ty aforesaid, lalsely, wickedly and maliciously published,
and caused and procured to be published,in a certain new«,

paper called the New-York Tribune, the following false,
malicious and defamatory libel ot and concerning ihe sah:

plaintiff, thai is lo say :
41 Correspondenr-e of The Tribune.

.' Its a-. Peniinore Cooper und his SLibel..
"Fonda, Nov. 17,1841.

41 Tbe Circuit Court now sitting here is tobe occupied
chiefly with the legal griefs ot Mr. Fenimore Cooper, (the
said plaintiff meaning,) who has determined to avenge him¬
self upon the Press tor having contributed by its criticisms
to bis waning popularity as a novelist.
" The ' handsome Mr. Kffingham' (the said plaintiff mean¬

ing) has tbree causes at issue here, two of which are agamsi
Col. Webb, Editor of the Courier and Enquirer, and one

against Mr. Weed, Editor of tlie Albany Evening Journal.
.. Mr. Wted not appearing on Monday, (ibe hrst «Jay of

Court,) Couper moved loijndgemeniby deiault, as Mr. W-
(weaning s¡ud Weed's) counsel fiad not arrived. Col Webb,
wUo on passing through Albany called at Mr. W'a, (lueni:-
ing said Weed's) house, and learned that bis wife wus sen

ously and his daughter dangerously ill, requested Mr. Sacia
to stale the tact lb ihe Couri and ask a day'sjdelay. Mr. S

(meaning said Sacia) mude al the same time an appeal to Mi.
Cooper's (meaning said plaintiff's) humanity. But that ap¬
peal of course wits an unavailing one. Trie novelist (ihe v id
plaintiff meaning) pushed his advantage. The C urt, how¬
ever, ordernd the cause to go over tilt the next day. wif.
Ihe understanding that the default should be entered then if
Mr. Weed did not appear. Col. Webb then despatched :.

messenger to Mr. w. (said Weed meaning) with ibis infor-
iuaiiou. Tbe messenger returned w iih a letter from Mr. W
(meaning said Weed) stating that his daughter lay very ill.
and that he would nol leave her while she was suffering or

in danger. Mr. Cooper thereiore immediately rnovea foi
bis default. Mr. Sacia interposed again tor time, bui it wa«
dented. A jury wa« empaneled lo a«sess Mr. Etfingbam'«
(meaning said plaintiff's) damage. The trial of course was
ex-parte, Mr. W. (said W eed meaning) being cbseut and
defenceless. Cooper's lawyer made a wordy, windy, abu¬
sive appeal for exemplary' damages. The Jury retired, un
der n strong charge agamsi Mr. Weed from Judge Willart:,
and after remaining in their room tilt 12 o'clock nt night
sealed a verdict for $4(H) for Mr. Ethngnam. (meaning nid'
plaintiff,) which was delivered to ihe Court ibis morning."
"Tais meagre verdict, under ihe circumstances, is a se¬

vere and mortifying rebuke lo Cooper, wbo bad even-

thing his own way.
"Tbe value of Mr. Cooper's (meaning «aid plaintiff*«)

character, therefore, has been judicially ascertained.
44 It is worth exactly four hundred dollar*.
44 (Jol. Webb's trial comes on this afternoon, bis counsel,

C. L. Jordan, Esq., having just arrived in the up train.
Cooper will be blown sky burn. This experiment upon tlie
Kdi.or of ibe Courier and Enquirer, 1 predict, will cure the
44 handsome Mr. Kffmgham," (meaning said plaintiff,) of his
monomania for Libels."
And tbe said plaintifl further savs, that tbe said defend¬

ants tanner contriving and intending, as aforesaid, after¬
wards, to wit, on the thirteenth da\ of November, in the
\f1i ofounLord eighteen hundred and fortv-one, and to wit.
«Jr^iîîS "?d in ÎÎÎF coowy aforesaid, 'falsely, wickedlyPOMÄÄÏÏÏÏU51 *nd rauwd and Poured io bV
C^'n "^ «-wrwwd newspaper, called tbe New-York
libel ofinH^""'" P1^ ,alsf' "«-ndnlons and maliciousÄrihlÄ^"18 S d pUinllff' containing among

»Now we caïnot £ .IB,Ï. lbp ",tí p,ainü,T'tbal -» tosay
j KL'Sf!" *U °« correspondent ha, stated

ibca the second day of ibe ¿nu whTle Mr w«T/ ÏÏ? Sm!

said Weed) was detained aw. bv i£ h.". **d {T"mog
his family, was thetW«SSn*?E^ lllne** v.
By means ofÜie pnW.catioñoWch ¿w?^5? «'T0-0*"aad^famatory ItbeY«, tbe «id plaintiff'ft^feÄjfreaüy injured in hia g«»od name, fame «odered« .ml

brought into general haired, «»ntempt and Igr^rnaTv . a" ibath been otherwise greatly n«jured and damnified "to »»
at the place and in n.e county aforesaid, to u,e damaVe .
the said plaialiff of three thousand dollars, and ibere-nrJi..
brings bis suit, fee. R. COOPER, PlaintiiTs Alterne,
To which we interposed the following plea in

answer :

SUPREME COURT..Horace (Sreeley and Thomas
McKuuth ads. J. Fenimore Coo?ER.«-And the said
Horace ttreelev and Thorn.« McKlralh. defendants in this
suit,by Peter Clark, their Attorney, come «and defend ibe
wrong and injury, when, fee, and say that they are not.
nor is either ot tberu, guilty ol tbe said $cpposed grievances
above laid lo tbeir charge, or any or either, or any part
thereof, in manaer and ibnn as tbe said plaintiff bath above
thereof complained against them. ir. ; and of this the sa«d
defendants put themselves upon ihe Couniry, and tbe said
plaintiff doth ihv like, fee

PETER CLARK, Attorney for Détendants.

The case was opened to the Court and Jury .

Richard Cooper, nephew and attorney of the plai
tiff, in a speech of decided pertinence and force.-

He stated tbe circumstances in which the allege
libels had their origin, read them, sentence by se

tence, commented ably on their language, chara
ter and probable effect, and did his client's cau¡

ample justice in every way, making the most of
without damaging it by abusive or irrelevant ma

ter. Mr..R. Cooper has had much experience
this class of cases, and id a middle aged yotin
man ofconsiderable talent. His manner is the on
fault about him, being too elaborate and pompoi
and his diction too bombastic to produce the be
effect on an unsophisticated auditory. If he w

only contrive to correct this, he well yet make
figure at the Bar.or ral her. he will make le

figure and do more execution. The force of 1j

speech wag marred by Fenimore'a continually i

terrupting to dictate and suggest to him idei
when he would have done much better if left a Ion
For instance: Fenimore inst.-ucted him to sa

that our lutter from Fonda above recited purport«:
to be from the " corresponden/ of the Tribune,
and thence to draw'and press on the Jury the i
ference thit the letter was written by some of 01

own corps, whom we bad sent to Fonda to repo
these trials. This inference we were obliged
repel in our reply, by showing that the article plai
ly read "correspondence of the Tribune," just
when a fire, a storm or some other notable evei

occurs in any part of the country or world, and
friend who happens to be there, sits down and d

spatches us a letter by the first mail to give us ear

advices, though he has no connection with us but 1
subscription and good will, and perhaps nevi

wrote a line to us in his life till now.

From what we have already said, the reader w
have obtained a very good general idea of Mr. I
Cooper's speech, and can very readily fill up tl
outline as fully as may be desirable. We took hi
brief notes of it.

But there were some point9 in this openir
which deserved a more special consideration.an
first, the undoubted truths stated by the advocal
that the issue here presented was one of no trivii
character, but involved tbe most important consii
erations.that the whole Newspaper Press was i
reality a party to this suit, and the representatior
made by it should be taken with a corresponds
allowance. Following in this train, Mr. R. C
proceeded to declaim against the popular feelin
excited in favor of the defendant and his causf

and to warn the Jury against being affected by :i

So in the summing up Mr. Fenimore Cooper wer

over the same ground and enlarged it, representin
himselfas standing here the champion of the Right
of the People, to be protected from 6landerou
abuse and calumny from the Press, portrayed tin

power and the prevalent dread of that mighty er

gine, the interest and natural desire of every citi
zen to be shielded from detraction and public ig
nominy, reminded them that, in a well-governe«
community, a wrong done to one, however bum
ble, is a wrong to all, which all are bound to pun
ishand redress, Sec. ¿fee., and, after all this truth
wound up with the strange inconsistency of implor
ing the Jury not to be swayed by popular feelini
and out-door clamor into a verdict in hostility ti

the People's cause ! Aftor him came His Hono

Judge Willard, and he, too, (very properly) com
manded the Jury to cast aside all out-door and per
sonal considerations, and render a verdict baser

strictly and alono on the law laid down and the ev
idence submitted to them. Now it seems incredi
ble that so strong a current of popular feelinf
should be running at Ballston and every when
that this class of suits is tried against the injurrc
party and the laws of the land and in favor of thi
wilful and malicious libelers ! The public are no

apt to beso complaisant toward those who commii
and avow flagrant crimes, especially those crime«
of which the greatest popular dread exists, aw.

which are in themselves so mean as wanton defa
mation. It is not apt to heed and believe the rep
resentations of criminals in the face of undeniablr
evidence and the Law's solemn judgements. An«

remember this is no sudden or casual outbreak
some indulgence to a popular favorite ; but appears
tobe regarded by those who condemn it as the set

tied and uniform current of popular opinion. \V,
can see no way to explain this strange anomaly bin

by admitting the truth of our original convirtió!
that the higher Courts of this State have commit¬
ted a mistake in expounding and applying the prin¬
ciples of Law to the contests between the Pres>
and those who have been irritated by its censure«.

We believe, therefore, that the public sentiment
in regard to these cases is wiser than an? the awthori-
tative expositors of the Law, und that the public
feeling predicts a correction of the error by statute

if the error« of exposition have gone beyond the
reach of easier remedy.
The next step in Mr. R. Cooper's opening show*

most plainly what those errors ate : We had, to

the Declaration against in, pleaded the General
Issue.that is, Not Guilty of libeling Mr. Cooper,
at the same time fully admitting that we had pub¬
lished all that he called our libels on him, and de¬
siring to put in issue only the fact of their being ut

not being libels, and have the verdict turn on thai
issue. But Mr. Cooper told the Jury (and we

found, to our cost, that this was New-York Su¬
preme and Circuit Court law) that by pleaditig
N~&t Guilty we had legally admitted oursehes to

be Guilty.that all that was necessary fur the
plaintiff under that plea was to put in our admis¬
sion of publication, and then the Jury had nothing
CO do but to assess the plaintiff's damages under
the direction of the Court. In short, we were

made to understand that there was no way under
Heaven.wehes; pardon: under New-York Su¬
preme Court Law.in which the Editor of a news¬

paper could plead to an action for libel that the
matter charged upon him as libelou* was not in its
nature or intent a libel, but simply a statement, ac¬

cording to the best of his knowledge and belief, of
some notorious and every way public transaction,
or his own honest comments thereon ; and ask the
Jury to decide whether the plaintiff's averment or

his answers thereto be tbe truth Î To illustrate the

beauties of ' the perfection of human reason'.
always intending New-York Circuit and Supreme
Court reason.on this subject, and to show tbe

perfect soundness and pertinence of Mr. Cooper's
logic according to the decisions of these Courts,
we will4give an example :

Our Police Reporter, say this evening, shall
bring in on his chronicle of daily occurrences the
following:
JL\ ^'.rl?!t*raCfd ?*££ ^itb. nwuse-colored whisker*,who gave the name of John Smiih. was brought in bv awatchman, who lonnd him lying drunk in tbe entier. A «'tera sanable admonition from the Justice, a*d o^ Davment oi'tbe usual fine, he was discharged." Jpa> menl o1

Now our reporter, who. no more than we ever
before heard of this John Smith, is only ambitious
to de his duty correcUv and thoroughly, to make
his description accurate and graphic, and perhaps
to protect better men who rejoice in the cogno¬
men of John Smith from being confounded with
this one in the popular rumor of his misadventure.

If the paragraph should come under our nc

we should probably strike it out altogether, s

Uting to a subject of no public moment,

likely to crowd out better matter. But w
not see it, and in it goes : Well: John Si
who 'acknowledge-, the corn' as to being
dentally drunk and getting into the Watcb-hi
is not willing to rest tinder the imputation of 1
hatchet-faced and having mouse-colored whis
retains Mr. Richard Cooper.for he could n<

better.and co-nmences an action for libel ag
us. We take tbe best legal advice, and are

that we must demur to ihe Declaration.tbi
go before a Court without Jury, where no fact*
be shown, and maintain that the matter cha
ag uttered by us is not libeious. But Mi
Cooper meets us there and says justly : ".
4 is the Court to decide without evidence that
' matter is not libeious ? If it was written
' inserted for the express purpose of ridiculins
4 bringing into contempt my client, it clearly
' beliiim. And then as to damages : My die
. neither rich nor a great man, but his chara
'in his own circle, is both dear find valuab
' him. We shall be able to show on trial thl
* was on the point of contracting marriagp
4 the daughter of the keeper of the most fashi
4 ble and lucrative oyster-cellar in Orange-st
' whose nerves were so shocked at the ide
' her intended having a ' hatchet face and mc

4 colored whiskers,' that she lainted outrigb
' reading the paragraph (copied from your p
4 into the next day's ' Sun,') and wsw not bro
1 to until a whole bucket of oysters which she
' just opened had been poured over her in hur
' mistake for water. Since then, she has freq
' relapses and shuddering, especially when
' client's name is mentioned, and utterly ref
4 to see or speak of him. The match is t

4 broke, and my client loses thereby a caj
'home, where victuals are more plentiful and
' supply more steady than it has been his fon
¦ to find them for the last year or two. He lc
' with all this, a prospective interest in the ,

' cern, and is left utterly without business or m»

4 of support except this suit. Besides, how

'you tell, in the absence of all testimony, that
' Editor was not. paid to insert this villanous
' scription of my client, by some envious rivul
' the affections of the oyster-maid, who calculi
4 both to gratify his spite and advance his la
' hopeless wooing ? In this case, it certainly
'libel: We affirm this is the case, and you
' bound to presume that it is. The demurrer n
'be overruled.'.And so it must be. No ju
could decide otherwise.
Now we are thrown back upon a dilemr

Either we must plead Justification, in which c

ice admit that our publication was on its fac
libel ; and now, woe to us if we cannot prove
Cooper's client's face as sharp and his whis",
ef the precise color as stated. A shade more

less ruins us. For, be it known, by attemptin,
Justification we have not merely admitted our

fence to be a libel, but our plea is an aggravât
of the libel, and entitles the plaintiff to reco

higher and more exemplary damages. But we h

just one chance more: to plead the General TV
.to wit, that we did not libel the said Jc

Smith.atid go into Court prepared to show t

we had no malice toward or intent to injure I
Smith, never heard of him before, and have dc
all we knew how to make him reparation.-in she

that we have done and intended nothing wh

brings us fairly within the iron grasp of tbe law
libel. But here again, while trying our best

get in oomebow a pica uf Not Guilty, W6 have

tually pleaded Guilty!.so says the Suprei
Court-law of New-York.-our admitted publicad
(no malter of what) concerning John Smith pro^
irresistibly that we have libeled him.we are i

entitled in any way whatever to go to the Jury w
evidence tending to show that our publication
not a libel.or, in overthrow of the legal presun
lion of malice, to show that there actually v

nono. All that we possibly can offer must be tnk
into account merely in mitigation of damage
Our hide is on the fence, you see, any how ; ft

though, if tbe Judjje be kindly disposed end
not rule and charge too hard against us, we may (

cape with a moderate verdict, yet our own lica
costs and forcible abstraction from our busine
there is no help for; then there are the heavier cos

of the other party ; and, though John may con

off poorlv, Richard at any rate will get a new su

at our expense while we must wear the old whi
coat another year..Such is the beauty of the la
of libel, as expounded and administered again
the Public Press by the Supreme Court of th
State.
. But to return to Richard's argument at Ball

ton : Ho put very strongly against us the fact thi
our Fonda correspondent (see Declaration abovt;
considered Fenimor»1'-» verdict there a meagre on«

44 Gentlemen of the Jury," said he, " see ho*
" these Editors rejoice and exult when Ihey get o
" with so light a verdict as $400. They considfi
" it a triumph over the law and the defendant.-
*4 They don't consider that amount any thing. I
41 you mean to vindicate the laws and the che
" raeter of my client, you see you must give mucl
44 more than this.''.This was a good point, bnt no

quite fair. The exultation over the 44 meagre ver

diet*' was expressly in view of the fact that th
cause was undefended.that Fenimore and hi
counsel had it all their own way, evidence, argu
ment, charge and ail. Still, Richard had a goo*
chance here to appeal for a large vnrdict, and hi
did it well.
On one other point Richard talked more like i

cheap lawyer and less like a.like what we hai

expected of him.than through the general cours«

of his argument. In his pleadings he had set tortl
Horace Greeley and Thomas McElrath as Editor*
and Proprietors of th«a Tribune, and we readilj
enough admitted whatever he chose to assert aboul
us except the essential thing in disoute botweer
us. Well, on ihe strength of this he puts it to the
Court and Jury, that Thomas McElrath is one ol

the Editors of The Tribune, and that he, being
(having been) a lawyer, would have been in Court
to defend this suit, if there was any valid defence
to be mad»"*. This of course went ven' hard against
us ; and it was to no purpose that we informed him

that Thomas McElrath, though legally implicated
in it, had nothing to do practically with this mat¬

ter,.(all which he knew very well long before,)
and that the other defendant is the man who does
whatever libeling is done in Tue Tribune, and
holds himself every where responsible for it. We

presume there is not much doubt even so far off
as Cooperstown as to who edits The Tribune, and
who wrote the Editorial about the Fonda business.
(In point of fact, the real and palpable defendant
in this suit never even conversed with his partner
a quarter of an hour altogether about this subject,
considering it entirely his own job ; and the plain¬
tiff himself in conversation with Mr. McElrath, in
the presence of his Attorney, had fully exonera¬
ted Mr. M. from any thing more than legal
liability.) But Richard was on bis legs as a

lawyer.he pointed to the seal on his bond-
aud therefrom insisted that Thomas McElrath w

art and part in the alleged libel, not only lega!
but actually, and would have been present to n

pond to it if he had deemed it susceptible ofc
fence! As a lawyer, we suppose this was rigl
but, as an Editor and a man. we could not ba

done it.
Richard closed with some general reprehensi

of libels and slanders, which we only rememfc
were forcible, and would have been weighty if a

plicable to this case ; put in the articles or pai
of articles alleged to be libelous, with our full s

mission of publication : 'likewise his letter deman

ing a retraction from u*. also admitted; with a

missions of every thing else he had asked ot

rendering all other testimony unnecessary to the
n«-)ints. He did not. and of course need not und

the law of libel, «>ffer to prove otherwise any pi

pose on our part tu injure the plaintiff, any prob
ble motive for ?o doing, or any damage sustain

by him : but here rested his cace, and gave way
H. G p. 7. E LEY. in Defence:

If the Court please.
I stand before you the person charged wi

libel in this case, to answer to thai charge. I it

the Editor of the Tribune, and published then1
the articles on which this prosecution i> tounde
My partner. Mr. McElrath, though legally on tri
before you. is not Editor and had no knowledge
these article* til! he read them, as «lid others,
the printed paper. He, at ien«t, is guiltless ol t

actual malice in the premises, though he must sha
with me in your veidict.
My «lefence, as you will have inferred, is n

that I did nol publish the articles complained «.

since [bare fully and cheerfully admitted that
did. but that 1 published them without malic«» t

ward or intent to wrong Mr. Cooper, and th
those pas-iuges complained of as libelous are n

libels, bur honest, even if mistaken, inferono
drawn from what I believed to be facts, which e

srntially wore so,.and no farther prejudicial
Mr. Cooper than they wer? sustained and fortifie
thereby. What are those facts ? On the 15th
November. 1841, a suit for libel.one of an n

sortment.brought by J. Fenimore Cooperagain
Thuilow Weed was called for trial at the Mos
gomery Circuit at Fonda.that beim; the first dr
of the term. Mr. Weed not appearing, it wi

postponed to the next day, when it was tried-
still in the absence of Mr. Weed or of any d
fence, and a verdict given for the plaintiff.dan
ages $400. Hereupon a friend at Fonda wroterr

a letter detailing the facts in the caso and the ci

cumstances under which it had been tried, whic
I published, and on this letter tbe first count in tl
declaration against me is based. The whole lette
which was published word for word as it reachc
me is embodied in the declaration against me, ar

a copy of The Tribune containing it is herewit
submitted. [See declaration above.]
A few davs afterward, a card from Mr. Coopi

in relation to the above letter appeared in the A

bany Argus. This card is as follows :
" From the Albaay Argus.

" The New-York Tribune and Albany Evening Joumr
having both published false statements concerning the pr
ceedings connected with the inquest taken in my su

against Thurlow Weed, at the late Montgomery Circuit,
ask room !or ihe lollowing statement ol (acts-.
"The cause was first noticed ¡or trial in May last. M

Weed then appeared without counsel, and asked f.«r ilcl'J
on the plea that be oMdforgotten that the cause had been n

ticed .' The Judge granti'd a delay of six months on th
plea, saying at the time that the application wasexceei
tngly feeble.
" At the late Circuit we apppareii the first day, and M

Weed did not. The Evening Journal says, "Cooper
cause against us stood nearly at the foot ol the calenda
and would have not been reached in ibe ordinary course«
business until the last of the week." It was nnmber thi
teen, in a calendar ol* forty, and was reached the first da]
The allegation of The Tribune, that "Cooper moved te

judgement by default," is utterly untrue. When the ca<

was called, we merwly said we were ready, and wnen th
statement was made that Mr. Weed was detained by the ir
disposition of a child, the Couit distinctly refused lo gran
a delay on such a plea, presented in such a manner. M;
countel were opposed to the delay, believing the whole t<
be a trick. An appeal was then made personally to my
«elf, and J consented to a delay until the cars should nrrivi

On the following d»y, in dla«««H oypoohiwa it, -.lie .nivl.r 0

my counsel, openly expressed in Court, and at a monier

when the Judge said that this delay entirely rested will
myself. It was clearly expressed by me at the time ó
granting this delay, anil as clearly asserted to by Mr. Saci;
in behalf of Mr. Weed, that 1 was t<> tat*; my inquest th«
next day, unless some one should appear to defemt ihe «jit
Mr. Sacia had openly stated on ihe authority ot Mr. Weed
and as coming Irnui Mr. Weed, that Mr. Hill, a lawy« r o

ment, was tu appear for the defendant; but, at the tint«
when this statement was made, a person of respectability
informed me that he was confident that Mr. Hill bad no sud
intention. The cause lay over for twenty-four hour«.
" The next «lay two trains arrived t'mni Albany, with in

tervals of two or three nouns, before the cau«e was move«
by us. Neither .Mr. Weed nor Mr. Hill had arrived. I m. j
say here that tbe latter did not attend the Circuit at all..
Mr. Sacia asked for farther delay ; the Court answered, ¡i
would grant do delay without the consent ofparties. 1 thei
stated,! left the matter witli tbe Court; and that I had i.<

tauli in the excuses. The result was an inquest, and a ver
diut of $>41'0.

" It remains only to say that Mr. Weed had pleaded the
general issue, without notice. Of course be could not jus¬
tify. We held his full admission of pubneatian, kc, ami ol
course he was totally without defence. These tacts were
stated by the Judge to the Jury as reasons why tbe d< reo
«Jant's rights Coold not materially suffer by taking the in¬
quest. The attorneys on record for Mr. Weed are Me*«rs.
l'anualee and Loveridire, ot tlie city of Albany. Neither
of those gentlemen has ever appeared in thiscaseat Ponda,
nor was any affidavit, but one rounded on hearsay, offered
"I have directed legal proceedings to be commenced

airaiiift the Editors, Publishers, ir. of Tbe Tribune nnd
Evening Juurnal. " Yours, respectfully,

'.J. PKNlMORÉ COOPER."
This Curd asked for no reparation and «teemed

to desire none at mr hand*. If declared without
qualification thai the writer bad directed the com¬
mencement of a prosecution against me. I there,
fore awaited the missive of Mr. Richard Cooper,
now in evidence before vou, which seemed to be
dictate»! by a different spirit, though its demands
were unreasonable. But, inferring from this tlmi
the Attorney at least preferred Justice to Law, 1
immediately published Mr. Fenimore Cooper's
Card above given, as the rea«liest and fullest re¬

paration I could make, and accompanied it by th«*
following comment, on which i« ba-ed the secum!
count in the declaration aH'iin*r m«*:

'* yir. J. Fenimore I'oojier.
" Instead ot the grace which we hav,- i.ir the last two

days been qu:etly expecting ironi ¡Ins gentleman, we re

ceived yesterday a very ciuri'tons and civil, though uot rU-
together reasonable, letter from his counsel, Mr. U. Cooper,
in relation to our obnoxious puhlicaiion. We «hnuld fie
m«>«; happy to pul>h«h this letter, but, considering that it is
one of bu«mess and may be regarded by the writer as a pri¬
vate one, we shall not take the liberty ofso doing. Suffire
il, ihen, lh.it it very civilly call« on us l'or a 'retractk.n ' of
what was said, not by us, bul by our Fonda correspondent,
consisting of a statement of the circumstances attending the
taking ol the inquest in tbeeaseßf Cfx-per rj. Weed, and
comments thereon. Hew shall we be required to retract
what another has stated." and how retract the en¬
tire statement, when the greater part ot it is sustained by
Mr. Cooper's own version of the matter ' Finally, we are

required lo retract onr correspondent'»- inference that the
Jury', in awarding Mr. Cooper lint *-!00 damages for a libel
which was not defended, have Äetiled that amount a.» ihe
value of his character. This inference is e;;her just or un¬
warranted: if just, it ought not to be retracted; if unwar¬
ranted, it can do no possible harm to Mr. Coopfr. In either
case, we cannot regard it as nay more a libel than if we had
ca'led one ol his books a failore.
" Mr. Cooper takes hol«! of tlie wrong end of things, and

will persist in doing so. If he felt aegrieved by any thing
we had published, he had only to write lo as. pomtin»- out
the errors, an«! we should have published his letter mo«t
cheerfully. This wc do uniformly, as a matter of right a ml
principie, in every case of aliegëd grievance from state
ments in our columns. In«t-ad of this, the first complaint
we have horn him reaches u« m tbe Albany Argu«. accom¬

panied by a statement that he has directed a prosecution to
be commenced against us as libelers!
" This ¡«just tbe way ofcorrecting the errors of the Press

that we do not admire. Xow we cannot . retract7 all «ar

correspondent has stated or inferred; for we do most un-
douhtingly believe that Mr. Cooper's course, in puihing his
libel suit against Mr. Weed to a default on the first and then
the second day of the term, while Mr. VV. was detained awav
hy the dangerous illness of his family, was tbe reverse of
honorable or magnanimous. Such is our conviction ; if a
Court and Jury stall pronounce it a libel, we shall be care¬
ful cot to say so again, bnt we cannol help thinking so all
the time. And now, as the verv best amende to Mr. Coop-rthat we can make, we publish Aw ovm version of the añair,which is ai follows:
[Here follows Mr. Cooper's Card, quoted above ]
Some weeks after thi?, I was served with the writ

which brings me before vou. Such are the facts
in tbe case. And now, if the Court please, I sub¬
mit as evidence, copies of The Tribune of Nov.
30th, 1S-11, containing the whole article, a part of
whicn is complained of as libelous. with Mr. Coop¬
er , self-vindication. This is all the testimony I
desire to otter to the Jury, and I trust to this there
can oe no objection.

These, Gentlemen of the Jury, are the several
and only articles, (the latter ine'ludiner Mr. Coop¬
er s self-vindication,) for publishing which I am
now on my defence before vou. There is no dis-

pate with regard to the essential facts, for 11

readily admitted all the plaintiff has desire
prove, except the malicious and libeious inten

the articles complained of. In deciding on L

true character, bearing in mind that I am chai
with "-falsely, tcickedly and maliciously" i

iishinn articles intundcd to subject the plaintif
ignominy and contempt, I beg you to consider,

1st, Thai indignation is not malice. If

should see a large, powerful man holding di
and beating a feeoie and inoffensive one, you wi
natuially be indignant, and might express your
dignation without incurring the imputation of
lice. So if you were to see a plaintiff in this C<

press hi** cause to a verdict unoppost?«!. while
defendant was detained away at the bedside »

dying wife or child, and wholly undefended.
would naturally feel indignation and express
vet without being justly chargeable with malic,

2dly. I ask you to consider my vocation ot pul
journalist. In that vocation it tny duty to spi
out in reprehension of inju-tice, oppression
wrong, when another citi/en may innocently
bear. To this end, the Freedom of the Près
carefully guarded by our Federal and State Con
talions. This Freedom of the Press is nounme

¡ng abstraction or barren generality.it implies
Freedom of Opinion and Utterance. Theprarti
distinction between a fearless discus-ion of arts ¡¡

motives, and an abuse of this Freedom to purpo
of private grudge and personal malice, is uni"
stood and acted on throughout the Country. Ti

up any newspaper you choose in the nearest tav«

and you will therein see John Qaiocy Adams
nounced as fanatical and factious; Henry Clay
corrupt and aristocratic ; or Martin Van Burer
a juggler, a magician; Levi Woodbilry as a bli
derinsr and incompetent in Finance. Ac. *Stc. N<
Gentlemen of the Jury, on readingthese assertii
in the newspapers against the most eminent n

in the land, you are not led to adopt these COB»
sions or any of them implicitly; it is notexpeci
that you should do so. Vou understand that thi
are but expressions of the Editor's opinio
founded on facts of general notoriety; of wh
facts you take your own view, and adopt the K
tors' conclusions only so far as they are warrani

in yourjudgement by the facts to which they i

peal. Beyond that, the epithets or opinions oft
writers have no force or effect. For instance, c

may say that John Tyler, President of the U.Stat
is a traitor, in that he has removed from ofi

many unexceptionable incumbents who arden
supported his election and the principles on whi
ir. was effected, and put in their places those w

vehemently opposed him and them. No
you road this denunciation in my paper, I
instance ; and do»*5 it have any of the effect of
libel on your minds ? Certainly not. You acce

and understand it as my conclusion from certs

notorious facts ; you concur in or dissent frorat.i
conclusion as in your own judgement tho fac
shall require. My statements of fact, if I ma
any, will I trust have weight with you ; my opi
ions you receive and regard as my opinions onl
But suppose 1 were to assert that I had secret b
positive evidence that John Tyler is bargaini
with a foreign foe to deliver up the Governme
and the National defences into the hands of th
foe, and I call upon every citizen to prepare f
resisting this treason. Here is a flagrant lib
unless it be a solemn truth, in which case it wou
be my imperative duty to publish it, looking tot
truth and my duty for my justification. Here
no deduction from preceding or accompanyi
statements of facts, but from allegpd evidence
my possession, and withheld from the public.
But is there any thing like this in the case nc

before you ? Do not all of you understand,
reading the whole of the article complained of
the plaintiff in this suit, that the passages he c

jects to are the writer's inferences from the 8

companying facts? Take the first sentence ofn
correspondent's letter, which is recited in tbe de
limit inn as a libel.
" The Circuit Court, now sitting liere, is to he chiefly c

" cupleil with llie legal griefs of »Mr. Fenimore Coop«
'. who is determined to avenge himself upon Uie Preis (i
" Im vin»- contributed lo his waning popularity ps a novelist

iioo l.o«*« oompletclT thi-« ¡a »lualiiicii by andres
ed upon the undoubted facts stated in the very ne:

sentence :
" The ' handsome »Mr Eftingbam ' has three canses nt

«¡ne here, two of which nr>- n ..-ainsi CoL Webb, Editor of tl
Courier and Enquirer« mm" '*"*" >gainst Mr. Weed, Edit,
of the Albany Evening .Journal."

Does not every reader readily understand tht
the first sentence is the writer's inference from th
facts stuted in the second I Does he not. adopt i

rrjert the inference, according us he shall judr>
of tliuSc facts .' I trust, gentlemen, that this di
tinction between a libel uttered and frankly e>

pressed conclusion fiom notorious facts, is as clea
t*i your minds as to mine.
Gentlemen of the Jury, I hnv>« b»'en for yvars a

Editor of public journals, and ardently engaged i
Political controversy when party feeling rage,
fiercely. Though always intending t« be just,
have often given utterance to harsh judgements ,,

opponents.possibly UDJust ones; yet never was

complaint, made of my cours« that I did not con

sider and endeavor to sntisfy. Thus did Í in thi
ça«»-, as tho evidence before you 1ms established.

Lee m»* endeavor to make th<* distinction oi

which I rely siill inore palpable. There was lateh
a famous exhibition of ruffianism, ealled a Pri/.»**
Fight, at Hastings in Westchester County, som*

twenty miles from New-York, which resulted ii
the death of a young man, the s<il»- support off
widowed, helpless and destitute mother, and £

sisli^r.of lender years. This sacrifice was at¬

tended by circumstances of revolting ferocity, cal
culated io cover all the suilty parties with execra¬

tion and infamy. Those circumstances I detailed
to trie public.1 depicted them, so far as I could,
in all their unnatural horrors.1 denounced the
sacrifice and its guilty promoters in language an

strung :,s f could ,-ommund. I held them up lo

public ignominy and reproach, painting their eon-

duct in the most vivid and hideous colors. Many
oi thes»* men had committed no offence for which
the Law could tal«;.-hold of them; and yet I sought
to call down upon their heads the severest male¬
dictions of a shocked and outraged Public Opinion.
Now, if the doctrines unsunned in bringing and
prosecuting this suit be indeed the Law of tin-
Land, then I am liable to a prosecution for Libel
from each one of these actors at Hastings, and
they must each recover of me exemplary damages
in case I have misstated (as I doubtless have,
since L was not at their horrid carnival, and had
my information entirely at. second-hand,) any cir¬
cumstance regarding their conduct. Nay, more,
Gentlemen; if this construction of law be sound,
I am exposed to an indictment on the complaint
of each one of them ; and you, if acting on the
Grand Jury, would be obliged to find a bill against
me ! But do you not clearly perceive, Gentlemen,
that the essential conditions of a libel are wanting
in this case? I was moved, certainly, obviously,
by no raallice in this case ; í Knew nothing per¬
sonally of any of the parties to that dreadful trage¬
dy. I spoke in regard to them what my duty as

a.i Editor seemed lo require.what the conserva¬
tion of the Public Morals appeared imperatively
to demand.
Take another instance : A vessel arrives at the

port of New-York in extrem»? distress; and here
reports that, while in distress, the packet ship
Neptune, from New-York to Liverpool, passed her
within a cable's length without offering to render
any a-isUtance, or even to notice her. (Such an

occurrence, though very rare, is not unprecedent¬
ed on the high seas.) I publish this statement,
and comment ou the apparent inhumanity of the
packet captain. But, two months afterward, the
Neptune returns, and her captain declares the
charge against him essentially groundless. He
did not see the distressed vessel, or did not under¬
stand her signal, the weather being thick, or, a se¬

vere gale blowing at the tinv?, he found it abso¬
lutely impossible to board or keep her company.
He comes to me complaining, and I say, *'Sir,
hand me your statement in writing, and I will pub¬
lish it, giving to it just such credit as it seems to
me to deserve, and leaving the public to do the
same.".This is my uniform course. I cannot
imagine one fairer or more likely to do justice ;

I believe it is th* usual course of reputable jo,.,..
nais : if any on« can point Out a better, I shall b-
most happy to follow it. 1 often cannot'4 retract" tl
first statement when a counter-statement ism.eV .

for, not merely is it the version of the implicated
party, but it often does net cover all the ground
embraced in the former. I cannot wait, »¦»,..
new* of general interest reaches me, until all j,
details may txs judicially established. I pubî-âh
whatever of it i believe to be tru»>, and trust _
Time to enable me, if not wholly true, to correct
it. I knew well that I am liable to an action í*
damages sustained by my misstatement in __»»
cas»-, however innocently I may have fallen foto j«
.I claim no immunity from the proper conv«
quences of my own misjudged or misguided act»-
1 am here only to contend that fhe proper remedt
in such a case is not an action for lib«! ; becaiu«
the malicious intent which the Law suppose* sjid
de.-lares necessary in that action ii not fairlv nor
rationally inferrible against the Editor of a public
journal under such circumstances.

I trust, Gentlemen, that you have seen that I
claim no immunity at your hands but an immutiitv
from presumptive or legal guilt in a case where,]]
th»* circamstf.nees forbid the idc'a of actual gu"¡[;
and that the immunity I claim for my profession
is one plainly founded in the nature and absolute
reason of things, and clearly recognized by the
principles and fortified by the positions of the
Common Law.

[Here followed our legal citations and comment*.
which, since the Judge thought very small beer of
them, we will omit, and consider their substance
when we come to speak of His Honor's chars*.]

I desire you to cansider in the next place, ger.-
tlemen, that this action for libel is founded on ro

invasion of the san»*iuary of private life. It crew
out of a public trial for a libel, on an action brought
by the plaintiff in thitJ suit himself, in a Circuit et'
this Court. That trial was a matter of public in¬
terest, and a legitimate subject of newspaper pub¬
lication; it was my daty in give an account «fit
for the* information of my readers ; it was or should
have been Mr. Cooper's purpose, in bringing thi
action", to have the result proclaimed and com¬
mented on. An account came to me by Mail, from
a friend attending the Circuit at Fonda: 1 read it.
believed its statements of facts, and thereu por.
formed the opinion that its strictures on Mr. Coop-
er's con,tuet were warranted by the facts, when,
a few days afterwards. Mr. Cooper, without wri¬

ting to me or in any way asking of me a correc¬

tion of my report, gave public notice that he had
directed an action to be commenced against me..

I waited only till his missive should have reached
mo. It came, as you will have seen, in the like¬
ness of an olive-branch; and I immediately pub¬
lished Mr. Cooper's own version of the whole mat¬

ter. In doing so. I intimated no doubt that he
was right on all tho points of difference as to facts
between the two statement?. I virtually admitted,
and intended to admit, that his statement, rx?iag
last made and in view of the other, was right on

those points. I assumed the correctness of hi*
statements, and then, looking at the whole cm

from this point of view, 1 still considered that Mr.
Cooper's courue at Fonda had not been honertb!«
or magnanimous. So thinking, I so said; an« tk«
bare expression of that opinion, in words as tem¬

perate a» the language affords, forms a part of my
alleged offence, and the second count in the. decla¬
ration on which I am now before you.
Now, Gentlemen of toe Jury, it is no part ttf

my case to prove that my opinion was tho sound
and correct one. It is' enough that it teas my
opinion, and that, being accompanied by .Mr.
Cooper's version of the facts on which it was
avowedly based, it could work no injustice to him.
I think I need not argue before yo«, Gentlemen,
that in this Free Land I had a right to cheiiahan
opinion and express it. And yet, Gentlemen,
you cannot declare me guilty of Libel in this caso

without assuming that \ had no such right, or that
this was not any opinion but a pretence.aground
less and malicious fabrication.
And now, Gentlemen, whîln T do nor h»r« «*¦

surne to set up standards of honorable conduct or

fecliRg for the plaintiff or any other man, I do say
that if /had stood in Mr. Cooper's place on the
trial in ijuestion, having sued the Kditor of a lead¬
ing and powerful journal for what I believed a fla¬
grant libel, /could not have felt Justine*1 in going
to trial in the absence of the defendant.especially
an absence caused by the holiest anxieties, the
keenest afflictions.either on tho first or the se¬

cond day of the term. If I had resorted ton le¬

gal tribunal for the vindication of my character,
and not f»r the paliry dollars I might wring from
a poverty-stricken <lnss by a system of legal brow¬
beating and annoyance.I should have desired.
nay, insisted.that my opponent bj confronted
with me in the trial, and the defence of which ht)
had given notice be heard. My honor would have
been satisfied with no snap-judgement.with m
purse, however weighty, torn from the wringing
hands of the distracted father ashebentinanguhli
over a daughter lying at the gutes t*f death..And
even if I had suspected, as Mr. Cooper strangely
professes to have «lone.though I then knew a« 1
now know thé fact to be otherwise.that the de¬
fendant was making dome-tic nttlictions a pretext
for protracting his abst-ner, I should still the more

have insisted that that defendant be represented in
Court, or at least that, the longest practicable time
be allowed bim, that the verdict of my vindication
should be not merely triumphant but conclusivo
beyond cavil.

1 will not detain you. Gentlemen of the Jury,
by examining in detail all the paragraphs or parts
of paragraph» which the plaintiff has culled out
of my two articles to form the basis of his suit,
because I desire you to consider, nor. detached
sentences but the whole matter. ¡No one sentencs
has atiy distinct force and significance apart from
the rent; for al! the judgements of each article
rest directly on its facts, and are simple deduction.«
therefrom. Take, for example, the sentence ol
my correspondent, on which Í understand by Mr-
Cooper's letter that most stress is laid by thii
prosecution.

44 The value of Mr. Coopers character, there¬
fore, has been judicially ascertained. It is worth
exactly four hundred dollars."

' The value, therefore.' Why 'therefore?'.
Simply because of the facts just related.because
wf the undeniable truth that Mr. Cooper sued a

man of ample means for defamation of character in

ajournai of commanding circulation and influeoce,
pressed his suit to trial in the absence of all «e*

fence, and, after evidence and argument on h.«
side and nothing on the other, having every ll""***
his own way, he îecovered the precise sum up*4*''
fled- The sentence has no meaning except«
connected with these facts, it has no force, except
as it is justified by them. It is precisely ."-

Mr. Cooper should say that I manifested great
presumption and audacity in coming before yon «a

conteat with him this issue.in which case «tstf
man would decide for himself whether the I-*'
warranted the judgement avowedly based *.{*..
them. Beyond these, it would have no effect.

I trust, Gentlemen, you will not infer malice J*»7*
my part from the expression ' the handsome Mr.

Erfingham,' as applied toMr. Cooper by myeorre*-
pondent. That phrase, which is conspicuously let

forth in the declarationagainst me, I have not used'»
yet I regard it only asa harmless pleasantry. It «*.
ken, as you are well aware,from oneofMr. Cooper í

own works, where it is applied to a character wb:c«.
the public has generally understood, fr»m certaifl

striking coincidences, as intended by ü»eautborto.
stand for himself. Mr. Effingham, asyou will readi¬

ly have inferred, is there invested with many oüs«

excellencies beside his singular beauty. Itcertaiaiy
can harm no man to ascribe to him sucha character.
Indeed, I have hardly supposed a criticism or jest cb
the personal comeliness of a party actionable at»

I am well awaie that Mr. Cooper, since our ma¬
sóme.which is much worse tnan a coon ».; -r \r

ion.and, though I cannot admire bi» taste, I .»

not the least inclination to take the ¡aw of
so frankly avowing it.


